Development-induced displacement has become one of the pressing human rights concern in Africa with thousands displaced by development projects across the continent each year. The political viewpoint that development projects are panaceas for economic development has often made their socio-economic implications for displaced persons' pale in comparison.
Introduction
Development-induced displacement is a significant driver of internal displacement in Africa.1 While much of the emphasis on internal displacement has centered primarily on conflict, the issue of development-induced displacement has gained less prominence, however, its impacts in Africa date back to the early 1950s.2 Following independence, many African countries regarded development projects as a sure path for economic development and freedom. Development projects were considered essential panaceas in fostering growth and economically positioning Africa with the rest of the world and there were good reasons to believe this. In 1944, a year prior to the end of the Second World War, an idea was conceived for the creation of international financial institutions to provide financial assistance for the reconstruction of European states that had been affected by the War.3 A conference was held in the United States of America in Bretton Woods, New Hampshire, which led to the creation of the International Bank for Reconstruction and Development and the International Monetary Fund. Following the establishment of these institutions, a Europe Recovery Programme was launched for the reconstruction of Western European states whose economy had been crippled by the Second World War.
The Marshall Plan was designed to provide loans to Western European states for a period of four years to enable them develop large-scale industries for enabling economic growth. In Western Europe, the Marshall Plan was a success as the financial aid to these states revamped their economies and led to growth which the decision-makers who 'laid the foundations of the postwar order had good warrant to be proud [of] ' .4 The success of this initiative validated the idea that large-scale development projects geared towards modernisation were significant in stimulating economic growth as they create an enabling environment. This modernisation approach was, at the time, expected to result in the union of political economies, significantly that of the West and East.
When African states began gaining independence in the 1950s, this modernisation approach was adopted as a developmental policy. African states conceived of development projects as essential springboards for economic development. In this period, dams for hydropower generation attained the most notoriety. Within the second half of the 20th century, more than 1,000 dams were built in Africa with about 20 megaprojects in various parts of the continent.5 While displacement figures from these projects draw a significant concern, the impact of these projects on the livelihood capacities of those displaced is most worrisome. When the Kainji dam was constructed in Nigeria in the 1960s, over 40,000 people were displaced. Although resettlement was carried out, housing units provided did not adequately reflect the household sizes and the socio-cultural lifestyle of those displaced. When the Inga dams were built in the 1970s in the Democratic Republic of Congo, those displaced were promised compensation. However, for more than 40 years, the displaced persons have not been properly compensated.6 Yet a third Inga Dam is being proposed which is expected to displace about 35,000 people.7
In recent times, this rhetoric of elevating development projects above the livelihood capacities of displaced populations has significantly resonated in various parts of the continent. In Angola, around 3000 families were displaced to make way for an urban renewal project in 2010 'with only 700 tents distributed to provide temporary shelter for some families in Tchavola, where there was no basic sanitation and little access to electricity, food or blankets.'8 In Kenya, more than 15,000 individuals were displaced in 2011 for the Wilson International Airport without adequate compensation; in Nigeria, 34,700 people were violently displaced in November 2016 and March 2017 from Otodo-Gbame community in Lagos without resettlement.9 Aside from state orchestrated displacement, businesses have also become visible actors in development-induced displacement narrative on the continent. In Uganda, for instance, the Bidco Oil Refineries displaced more than 100 farmers when it cut down trees on land belonging to these farmers for its palm oil plantation project around Lake Victoria in 2015 without adequate compensation.10 In Guinea, more than 1000 people were displaced to make way for the extension of an open pit mine by Anglo-Gold Ashanti in Kintinia -a village in the northeastern part of Guinea.11 Although there was resettlement, the process was flawed with anomalies. Villagers were left out of consultation processes in resettlement action plans and given compensation that was inadequate for livelihood recovery. 
Norm
In article 4(4), the Kampala Convention recognises the right of all persons to be prevented against arbitrary displacement.15 While the Kampala Convention does not explicitly prohibit internal displacement, it subjects the form of displacement to the test of arbitrariness. In the section on definition, arbitrary displacement is not described. However, the Kampala Convention refers to the grounds listed in article 4(4)(a) to (h) as a reference point for assessing the arbitrariness of a given form of displacement. In this provision, there are two kinds of displacements. Those are out-rightly non-permissible and as such may not be subjected to the test of arbitrariness. These includes displacement due to racial, ethnic or religious affiliations and harmful practices-induced displacement.16 Other non-permissible grounds are the use of displacement as collective punishment and displacement in furtherance of an international 2000 families were displaced in the Tete region for Rio Tinto and Vale between 2009 and 2014. Aside from the concern that arable resettlement land was insufficient, these lands were also unsuitable to produce staple crops. In Ghana, those displaced to make way for the Ghanaian Australian Goldfields Mining Project (GAGMP) were not properly consulted nor compensated. crime.17 In the second category, displacement due to armed conflict and natural disasters may occur only when they fulfil certain conditions. In situations of natural disaster, displacement may only occur where it is for the 'safety and health of those affected.'18 In the case of armed conflict, displacement may only occur where it is for the protection of civilians or military exigency.19 In either circumstance, it is imperative that international humanitarian law, specifically the Fourth Geneva Convention, is applied in the treatment of the displaced persons.20
However, in respect of development projects, article 4(4) of the Kampala Convention is silent. Only in article 10 of the Kampala Convention is an insight advanced. However, the provision of article 10 sets a vague standard for understanding what constitutes arbitrariness in development-induced displacement situations. Under article 10(1), states are 'as much as possible' required to prevent development-induced displacement.21 Adopting a literal interpretation, what states are required to do is prevent development-induced displacement to the greatest measure possible. However, what amounts to the greatest measure possible is unclear and only shrouds the content of this provision in ambiguity. But considering that a key objective of the Convention is to 'prevent or mitigate, prohibit and eliminate root causes of internal displacement as well as provide for durable solutions' ,22 a literal interpretation is inadequate in construing what amounts to arbitrariness in situations of development-induced displacement. Adopting a teleological approach, it is relevant to consider the notion of 'arbitrariness' in international law in constructing normative clarification that aligns with the treaty's emphasis on respect for international law. In clarifying this notion, the decision of the International Court of Justice (ICJ) in the ELSI case is relevant.23
In this case, the ICJ had to determine whether the act of Italy in preventing two American corporations from liquidating their assets in their Italian subsidiary was an arbitrary exercise of power in violation of a treaty agreement 17 Kampala Convention (n 14) art 4(4)(g) and 4(6). 18 Kampala Convention (n 14) art 4(4)(f). 19 Kampala Convention (n 14) art 4(4)(b istence of legal procedural steps that are to be followed. Second, is a failure to comply with these procedural steps 'the observance of which is indispensable to the proper administration of justice.' The absence of intent or wilfulness will not vindicate a failure to comply with a due process of law since an act will only qualify as a disregard where it is not as a 'result of reasoned judgment' , the existence of which will of necessity imply knowledge of the procedural requirements. in the contextual interpretation of its text, the Kampala Convention seeks to strike a balance between the development imperative and the protection of development-induced displaced persons. In achieving this, there are three procedural requirements. First, states must conduct prior-impact assessments. Second, there must be consultation with persons likely to be displaced. Third, there must be a consideration of feasible alternatives to the development project. These three procedures are considered in turn.
2.1
Prior-impact Assessments There are three pertinent reasons why an assessment of prior impacts of projects are essential. These reasons will be discussed with due reference to three development projects. In 2009, the government of River State in Nigeria unveiled an infrastructural development project themed Greater Port Harcourt City Development.29 The essence of this project was to 'transform the Greater Port Harcourt Area into a world class city, internationally recognised for excellence, and the preferred destination for investors and tourism.'30 For the implementation of the project, waterfront areas in the state were to be transformed in line with the developmental agenda of promoting tourism and facilitating first-rate infrastructure. Consequently, waterfront communities were to be displaced. In 2009, 17,000 people were displaced from the Njemanze water-front community without compensation or adequate shelter.31 While the imperative of the project was considered, the impacts on the livelihood sustenance on displaced persons were not assessed. As such, there were no prospective basis on which to manage the project impact on the capacities of displaced persons. As with the Greater Port Harcourt City Development Project, the construction of the Merowe Dam in Sudan which displaced more than 50,000 people was done without clear impact assessments.32 Accordingly, protests -which could have been avoided through proper impact assessments -have occurred in view of the dire impacts. Zimbabwe, no environmental impact assessment (EIA) was conducted prior to the project. As the company had no environmental projection of its impact, its mining site was constructed close to a dam from which community members sourced water.34 The failure to carry out EIA and develop an environmental strategy led to pollution and death of livestock belonging to members of the local communities. From the foregoing, it is deducible that prior impact assessments are essential for the development of project action plans; avoidance of conflict; and consideration of alternatives to project or location. In the Port Harcourt City project, livelihood reconstruction for the waterfront community could have been managed through the consideration of project impacts. Similarly, in the case of the Merowe Dam, protests could have been avoided had there been assessments taking into cognisance the project's direct impact on the local communities and indirect impacts on downstream communities. In the northern Zimbabwe case, an impact assessment would have called for a consideration of the project design and location alternatives.
Article 10(3) of the Kampala Convention incorporates this procedural step in requiring states to conduct socio-economic and environmental impact assessments prior to the implementation of development projects. As the aim of the prior impact assessment is to foster sustainable development and ensure proper rehabilitation for project-affected persons, it must be participatory. As such, the due process requirement of article 10(2) must be met. The next section discusses this requirement.
2.2
Consultation Article 10(2) of the Kampala Convention require states to ensure that persons likely to be displaced are duly informed and consulted prior to the implementation of the development project. In development practice, consultation is considered a passive level of participation. While it is beyond information (which does not consider the views of stakeholders), it is not control.35 There is also a limit to stakeholder involvement. For instance, in consultation, stakeholders can only express views which may be considered in the decision-making process. However, stakeholders are not involved in decision-making. An example of consultation resonates from the Sabodala Gold Mine case. In 2010, families from Dambankhoto village who were to be moved in the Sabodala gold mining Adeola African Journal of Legal Studies 10 (2017) 91-104 region to make way for a tailing waste dam had limited negotiating powers as their land were occupied prior to the conclusion of agreements. Though they were consulted, the consultation process did not significantly impact on the resettlement action plan as the facilities they found at the site 'were not what they had been promised.'36 Some of the housing units had also not been completed prior to displacement as against what the affected communities had been assured. This tokenistic approach does not reflect the notion of participation in development from a rights-based perspective. The human rights-based approach to development requires participation to be meaningful and geared towards empowerment. Under international human rights law, there are no hierarchical distinctions in participation. The focus of participatory processes in development planning, activities and projects must be the realisation of social, economic and cultural development for the stakeholders involved. In the development-induced displacement context, a rights-based consultative approach must seek to empower displaced persons towards the reconstruction of their livelihood capacities. However, the objective is not achievable where consultation is a view gathering process. A relevant question, which therefore resonates, is how should consultation be understood within the context of article 10(2) of the Kampala Convention?
Drawing on the notion of consultation in African traditional systems, consultation must be a consensus building process. Among the Akans of Ghana, this tradition is evinced in proverbs that 'one head does not go into council' .37 In the Kgotla -a traditional institution recognised in Botswana as a local level of governance, decisions are reached through a consensus building process.38 Similar practices resonate among the Borana people in Ethiopia and Maasai in Kenya.39 With this strong emphasis on consensus resonating from African societies, consultation of local communities across the continent cannot be conceived merely as a process of legitimising ready-made decisions. The emphasis must be on consensual decision-making and as such the consultative process must be geared towards securing the agreement of persons likely to be displaced. In actualising this objective, a useful tool in the international human rights law is the well-developed notion of free, prior and informed consent (FPIC). Developed from the narrative on the protection of indigenous peoples' ,40 the doctrine of FPIC has been normatively extended to non-indigenous communities. For instance, in the ECOWAS Directive on the Harmonisation of Guiding Principles and Policies in the Mining Sector, businesses are mandated to 'obtain free, prior, and informed consent of local communities' before the commencement of mining operations.41 In the context of internal displacement, the United Nations Guiding Principles on Internal Displacement requires that the 'free and informed consent of those to be displaced shall be sought' .42 While the obligation does not extend to obtaining consent, it is important for development actors to begin from this premise to ensure that displaced persons have a sense of ownership of the consultative process and to foster sustainable development.
2.3
Feasible Alternatives A third key imperative in the prevention of arbitrary development-induced displacement is the consideration of feasible alternatives to the development project. The pertinence of this requirement resonates from the need for displacement to occur as a last resort.43 As such, states should foster means that are less intrusive of rights in the realisation of development projects. While this procedure resonates in article 10(2), the Kampala Convention does not offer guidance on what these alternatives should entail. This article argues for six alternatives.
The first is the 'no-action' alternative.44 As development projects often occasion displacement of local communities and create livelihood challenges for those displaced, the option of not implementing these projects at all should be given due consideration by states. This is important, in part, due to some of the evidence that abound in respect of development projects failing to meet the objective necessitating their creation. For instance, the Inga Dams I and II in the DRC have failed to fully address hydropower generation concerns.45 However, given that the obligation on states to prevent developmentinduced displacement is not absolute the no-action alternative may not always be implemented.
A second alternative to consider is the implementation of the development project in a location where displacement is unlikely to occur. While this alternative may not be feasible for urban renewal projects; for large-scale agricultural investment, this alternative may be an option. However, where this alternative is not feasible, development actors should consider the possibility of collaborative project implementation with the local communities. A collaborative project implementation approach is relevant in situations where displacement of indigenous peoples is likely to occur. The need for development actors to consider this approach resonates in article 4(5) of the Kampala Convention, which requires states to ensure protection of communities with special attachment to land.46 In the case of the San peoples in the Central Kalahari Game Reserve, such collaborative approach for wildlife conservation will have been a viable alternative to displacement due in part to the fact that the San indigenous peoples have a rich traditional knowledge of conserving the flora and fauna.47 However, where this alternative is not feasible, it is imperative to consider strategies aimed at minimalising displacement.48 Closely linked to this alternative is the fifth alternative of considering alterations to project designs. The emphasis of this strategy is on likely options to realising a development objective. For instance, if an objective is to generate hydropower, alternative project designs will involve considering solar or wind energy where either of these can be harnessed without occasioning displacement.
But where an alternative project design is not feasible, a sixth alternative to consider is the negotiation of lease agreements with local communities to avoid displacement. An example of this was in the case of the Jintsu Gawa Dam in Japan in the 1950s.49 The Japanese government entered a lease with peasant landowners rather than taking over their land.50
However, where the various alternatives are not feasible, involuntary displacement may occur subject to the provision of fair and just compensation in line with article 12(1) of the Kampala Convention.51 It is imperative for states to ensure that local communities are trained in income-generating projects that are agreed upon to avoid impoverishments.
Conclusion
In seeking to prevent arbitrary development-induced displacement, article 10 of the Kampala Convention emphasises the need for a balance to be struck between the imperative of development and the protection of persons likely to be displaced. This paper argues that there are three key due process requirements that must be met in avoiding arbitrary displacement. First, prior-impact assessments must be carried out prior to the implementation of the development project. Second, persons likely to be displaced must be duly consulted. Third, feasible alternatives to the development project must be explored with persons likely to be displaced. As at May 2017, 26 member states of the African Union had ratified the Kampala Convention. While the Kampala Convention emphasises regional cooperation, the ultimate test of its significance in providing durable solutions to internal displacement is at the domestic level. As such, states must ensure that normative and institutional reforms are made in realising the obligation in the Kampala Convention.
